


Work Product and Privileges for Client Trial Preparation



Includes: The client who assists in trial and litigation 
preparation.
Does not include: Client initial investigations to 
determine if claim exists or the need for any remedial 
measures.
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Perry Mason and Paul Drake
An attorney works for a law firm with over 50 employees. The attorney’s child suffers serious injuries in a car wreck. The attorney requests one month leave to care for the child. The firm says no and terminates the attorney for poor performance. The attorney files suit pro se for violation of the FMLA. During the discovery phase, the attorney interviews witnesses in preparation for trial. In the deposition of the attorney, the law firm’s counsel questions the attorney about which witnesses were interviewed, the information learned, and any notes taken. The attorney objects on the grounds of work product. Is this information protected? Would it make a difference if the attorney was represented by separate counsel? Would it make a difference if the person terminated was not an attorney? After a lawsuit is filed, a corporation’s managers discuss the claims among themselves without an attorney present. One of the managers then interviews witnesses, some of whom are current employees and some are not. Is this information protected as work product?



Witness statements and other information 
secured by counsel
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Presentation Notes
In Hickman v. Taylor, a tugboat capsized resulting in wrongful death claims. Hickman v. Taylor, 329 U.S. 495, 498 (1947). The defense attorney interviewed witnesses, making notes of the conversations and obtaining signed written statements from some of them. The Supreme Court held that the statements and notes were protected under the newly named work product doctrine. • The central issue determined “the extent to which a party may inquire into oral and written statements of witnesses, or other information, secured by an adverse party's counsel in the course of preparation for possible litigation after a claim has arisen.” 329 U.S. at 497.



Right of privacy
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Although the particular facts in Hickman concerned the attorney’s notes and witness statements obtained by the attorney, the underlying principles and protections applied to the parties’ investigation, not just the attorneys. “Examination into a person's files and records, including those resulting from the professional activities of an attorney, must be judged with care. It is not without reason that various safeguards have been established to preclude unwarranted excursions into the privacy of a man's work.” 329 U.S. at 497. (emphasis added).



English Courts – all documents made 
for the purpose of “assisting 
deponent or his legal advisors” in 
anticipation of litigation. 
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The Supreme Court referred to the English courts who recognized a privilege for: “‘All documents which are called into existence for the purpose—but not necessarily the sole purpose—of assisting the deponent or his legal advisers in any actual or anticipated litigation are privileged from production.” Hickman at 510 n.9 (quoting Odgers on Pleading and Practice (12th ed., 1939), p. 264.). (



FED. R. CIV. P. 26(b)(3) Trial Preparation: Materials. 

Documents and tangible things by 
or for another party or its 
representative

If Court orders disclosure, cannot 
order mental impressions of 
attorney or other representative
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(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent). . . (emphasis added) (B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's attorney or other representative concerning the litigation. (emphasis added). • Prior to the 1970 amendment to Rule 26, some cases found that a party’s own investigation was not protected but the new Rule 23(b)(3) made it clear that the work product protection extended “to documents and things prepared for litigation or trial by or for the adverse party or its agent.” 8 Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and Procedure § 2024 at 528-29



This Photo by Unknown Author is licensed under CC BY-NC-SA

Presenter
Presentation Notes
Two types of work product:
Documents and tangible things: notes and written statements
Mental impressions: opinions, conclusions, legal theories
Hickman continues to provide protection for intangible things independent of Rule 26(b)(3). United States v. Deloitte LLP, 610 F.3d 129, 136 (D.C. Cir. 2010); see also Bear Republic Brewing Co. v. Cent. City Brewing Co., 275 F.R.D. 43, 45 (D. Mass. 2011)
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FED. R. CIV. P. 26(b)(3) Trial Preparation: Materials. 
(A) Documents and Tangible Things. Ordinarily, a party may not discover 

documents and tangible things that are prepared in anticipation of litigation 
or for trial by or for another party or its representative (including the other 
party's attorney, consultant, surety, indemnitor, insurer, or agent). . . 
(emphasis added) 

(B) Protection Against Disclosure. If the court orders discovery of those 
materials, it must protect against disclosure of the mental impressions, 
conclusions, opinions, or legal theories of a party's attorney or other 
representative concerning the litigation. (emphasis added).
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Presentation Notes
In Hickman, the Court was concerned with an attorney's privacy in his or her own thoughts and impressions, id. at 510-12, but as an attorney is merely an agent for his or her client, the more serious invasion to be guarded against is unnecessary intrusions into the client's privacy. Bruce E. Boyden, Oversharing: Facebook Discovery and the Unbearable Sameness of Internet Law, 65 Ark. L. Rev. 39, 73 (2012).



Who works for who?

Attorney is merely the agent for the party.
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In Hickman, the Court was concerned with an attorney's privacy in his or her own thoughts and impressions, id. at 510-12, but as an attorney is merely an agent for his or her client, the more serious invasion to be guarded against is unnecessary intrusions into the client's privacy. Bruce E. Boyden, Oversharing: Facebook Discovery and the Unbearable Sameness of Internet Law, 65 Ark. L. Rev. 39, 73 (2012).



Who How Content
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The question is not who created the document or how they are related to the party asserting work-product protection, but whether the document contains work product. United States v. Deloitte LLP, 610 F.3d 129, 136 (D.C. Cir. 2010) (construing work product of attorney contained in client’s documents). The work product privilege does not depend on whether the thoughts and opinions were communicated orally or in writing, but on whether they were prepared in anticipation of litigation. Id. at 36



Boze Mem’l, Inc. v. The Travelers Lloyds Ins. Co., 
2013 WL 12123898 *5 (N.D.Tex. 2013) 

Documents created for the litigation by either 
plaintiff or plaintiff’s counsel are protected. 

Presenter
Presentation Notes
Hertzberg v. Veneman, 273 F. Supp. 2d 67, 76 (D.D.C. 2003) Plaintiff appears to argue that the work product privilege applies only to materials prepared by an attorney and that it “has not been extended to the preparatory work of non-lawyers.” Pl.'s Mot. at 7 (emphasis in original). To the extent that it rests on this narrow interpretation of the work product privilege, plaintiff's objection must fail. Rule 26(b)(3) of the Federal Rules of Civil Procedure expressly provides that the attorney work product doctrine applies to materials prepared “by or for another party or by or for that other party's representative (including the other party's attorney, consultant ... or agent).” FED. R. CIV. P. 26(b)(3). By its own terms, then, the work product privilege covers materials prepared by or for any party or by or for its representative; they need not be prepared by an attorney or even for an attorney



TEX. R. CIV. P. 192.5(a)(1) 

Material prepared or
mental impressions

By or for a party or 
a party’s representative



Background for Texas Rule

• Before 1999: “attorney work product” and “party communications”
• 1999 Amendment: Major changes: work product and witness 

statements

Presenter
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“work product” replaced the undefined term “attorney work product” in former Civil Procedure Rule 166b(3)(a) and the “case specific definition” of “party communications” under the earlier rules. The term “work product” was redefined to include materials, mental impressions, and communications created by the party or his representatives, including attorneys.” William V. Dorsaneo, III, The History of Texas Civil Procedure, 65 Baylor L. Rev. 713, 803 (2013) (footnotes omitted).



In re Fairway Methanol LLC
515 S.W.3d 480, 490 (Tex. App.—Houston [14th 
Dist.] 2017, no pet.)

“Rule 192.5 protects all materials developed and all 
communications made by a party's employees in anticipation 
of litigation.” 
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Presentation Notes
In Hickman, the Court was concerned with an attorney's privacy in his or her own thoughts and impressions, id. at 510-12, but as an attorney is merely an agent for his or her client, the more serious invasion to be guarded against is unnecessary intrusions into the client's privacy. Bruce E. Boyden, Oversharing: Facebook Discovery and the Unbearable Sameness of Internet Law, 65 Ark. L. Rev. 39, 73 (2012).



In re Arpin Am. Moving Sys., LLC
416 S.W.3d 927, 929 (Tex. App.—Dallas 2013, no 
pet.)
As to request 15, discovery regarding the methods of document 
collection and production invades the work-product privilege. In re 
Exxon Corp., 208 S.W.3d 70, 76 (Tex.App.—Beaumont 2006, orig. 
proceeding). In Exxon, the plaintiffs sought “to depose an Exxon 
representative for the purpose of inquiring specifically into the process 
by which Exxon's representative responded to the requests for 
production.” Id. at 75. The court concluded that this request 
“necessarily and almost exclusively concerns the ‘mental impressions 
developed in anticipation of litigation or for trial by or for a party or a 
party's representatives'” subject to protection as work product under 
Rule 192.5, Texas Rules of Civil Procedure. Id.
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In Hickman, the Court was concerned with an attorney's privacy in his or her own thoughts and impressions, id. at 510-12, but as an attorney is merely an agent for his or her client, the more serious invasion to be guarded against is unnecessary intrusions into the client's privacy. Bruce E. Boyden, Oversharing: Facebook Discovery and the Unbearable Sameness of Internet Law, 65 Ark. L. Rev. 39, 73 (2012).



Core • Attorney Mental Processes  
• Not discoverable 

Noncore
• Other than attorney’s mental processes
• Discoverable if show substantial need 

and undue hardship

Carve Out
• If order noncore to be produced
• Must attempt to protect mental 

impressions



Rule 192.3 Disclosures – Including written witness 
statements

Trial exhibits

Identity of potential parties

Photos

Exceptions to Attorney/Client privilege: crime-fraud



Work product is not easily waived
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Boze Mem'l, Inc v. The Travelers Lloyds Ins. Co., 3:12-CV-669-P, 2013 WL 12123898, at *5 (N.D. Tex. Aug. 16, 2013). The work product privilege is very different from the attorney-client privilege. Although the attorney-client privilege exists to protect the confidential communications between an attorney and client and, thus, is generally waived by disclosure of confidential communications to third parties, the work product protection exists to “promote the adversary system by safeguarding the fruits of an attorney's trial preparations from the discovery attempts of an opponent.” Shields v. Sturm, Ruger & Co., 864 F.2d 379, 382 (5th Cir. 1989). “Therefore, the mere voluntary disclosure to a third person is insufficient in itself to waive the work product privilege.” Id. Such a disclosure only waives the work product privilege if it is given to adversaries or is “treated in a manner that substantially increases the likelihood that an adversary will come into possession of the material.” Advance Technology Incubator, Inc. v. Sharp Corp., 2009 WL 4432569, at *2 (E.D. Tex. 2009) (citing Ferko v. NASCAR, 219 F.R.D. 396, 400-01 (E.D. Tex. 2003); S.E.C. v. Brady, 238 F.R.D. 429, 444 (N.D. Tex. 2006)). The burden of proving waiver of the work product doctrine falls on the party asserting waiver.



• An individual party’s investigation of his or her claim 
or defenses after anticipating litigation is protected 
work product. 
• An individual party’s communications with witnesses 
after anticipating litigation is protected work product. 
• Witness statements obtained by individual parties 
after anticipating litigation is protected work product, 
unless the case is pending in a Texas state court and is 
in writing. 



• An individual party’s notes of the case, including 
notes of communications with witnesses, prepared in 
anticipation of litigation are protected as work product. 
• A party’s work product is not easily waived. 
• A party can obtain another party’s work product upon 
a showing of substantial need and undue hardship. 


	Slide Number 1
	Slide Number 2
	This Presentation
	Slide Number 4
	Hickman v. Taylor (1947)
	Hickman v. Taylor (1947)
	Hickman v. Taylor (1947)
	�FED. R. CIV. P. 26(b)(3) Trial Preparation: Materials. 
	Slide Number 9
	FED. R. CIV. P. 26(b)(3) Trial Preparation: Materials. 
	Who works for who?
	Relevant question
	�Boze Mem’l, Inc. v. The Travelers Lloyds Ins. Co., �2013 WL 12123898 *5 (N.D.Tex. 2013) 
	�TEX. R. CIV. P. 192.5(a)(1) 
	Background for Texas Rule
	��In re Fairway Methanol LLC�515 S.W.3d 480, 490 (Tex. App.—Houston [14th Dist.] 2017, no pet.)
	��In re Arpin Am. Moving Sys., LLC�416 S.W.3d 927, 929 (Tex. App.—Dallas 2013, no pet.)
	Core and noncore
	Exceptions
	waiver
	conclusions
	conclusions

